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Looking back on the year 2025 evokes mixed feelings for us:

Internationally, the order established after the Second World
War with the United Nations has continued to fall apart. The
equality of all nations and international law as the basis for
coexistence are increasingly being called into question. The list 
of wars and crises is getting longer and longer: Ukraine, Syria,
Israel and Palestine, Iran, Afghanistan and Pakistan, Sudan, etc.

Nationally, we Germans are striving to adapt to changed 
realities and alliances; we want to preserve our democratic and 
liberal constitution in Europe – and defend it if necessary. At 
the same time, we must once again create the conditions for
maintaining our prosperity through reforms.

It feels bizarre to us to be cheerfully celebrating our firm‘s 75th
anniversary in the face of these challenges. Nevertheless, we
have done so with gratitude and humility, together with all 
SOH employees, their families and you, our clients.

Our founders, Karl Ronkel and Gerhard Schmidt, and their
successors also faced major challenges during SOH‘s 75-year 
history. The memory of their achievements gives us confi-
dence: difficult tasks can be mastered by tackling them with 
determination, optimism and hard work.

In line with this principle, we not only celebrated in 2025, but
also worked hard. Despite all the crises and adversities, 2025
was therefore another successful year for us. This was due to
the unbroken demand for our services, particularly in the fol-
lowing areas: corporate/M&A, private and public construction 
and real estate, Healthcare, but also labour law, competition law 
and copyright law.

DEAR READERS,

We have therefore strengthened our staff in all these areas:

Colin Sroka‘s trainer at the Federal Constitutional Court was 
full of praise for him. Since the beginning of the year, he has 
been supporting us in public law, particularly in public law as 
part of the SOH promotion programme. In addition to his work 
with us, Colin Sroka is a member of the Mülheim an der Ruhr 
City Council – a great commitment to our community!
 
We were already impressed by Claire Vander Stichelen‘s
expertise in trademark, competition and copyright law during
her traineeship at SOH. We are therefore delighted that
she has also chosen to join us. Claire Vander Stichelen is not
only an excellent young lawyer; there are also few SOH
employees who use our new SOH gym „AGYM“ as hard and
regularly as she does.

We were able to convince Juri Reich that the employment law
team at SOH offers him excellent career prospects. In his
free time, he is interested not only in psychology, but also in
meditation and yoga. We are convinced that this knowledge, 
in addition to his legal skills, will be an asset in what can some-
times be a hectic everyday life.

Some SOH employees worked at a large international law 
firm before joining us. Thomas Schmeing joined us a few 
months ago, whom we were able to poach from the corpo-
rate/M&A team of a large law firm in Düsseldorf. Thomas 
Schmeing has extensive experience in large-volume cor-
porate transactions. Few people know that he is also a very 
talented electric guitar player.

Colin Sroka, Claire Vander Stichelen, Thomas Schmeing and
Juri Reich introduce themselves with their own contributions
in this issue of SOH Magazine. We would like to welcome them
and wish them continued success!

At the same time, an era is coming to an end for SOH: our 
namesake Jochen Schmidt is leaving SOH at the end of this 
year. Jochen Schmidt has been a successful attorney-at-law 

EDITORIAL



SOH – THE LAW FIRM‘S MAGAZINE

5

for more than 50 years and has been a managing partner at 
SOH for several decades. We would like to thank him warm-
ly for his tireless commitment and for continuing to serve us 
as Of Counsel.

The past 75 years and even the year 2025 are a SOH success
story. We celebrated this with gratitude and humility. We are
delighted that our anniversary fundraising campaign in aid of 
the construction of another children‘s shelter by the Essen 
Child Protection Association was a complete success and was
supported by so many SOH employees and, in particular, by 
our loyal clients. We report on the results in this issue. Inciden-

tally, the fundraising campaign is still ongoing, as the fi nancial 
requirements for the construction are enormous. In case you 
are still looking for an opportunity to donate during the Advent 
and Christmas season, we have listed the donation account 
details again. On behalf of the Essen Child Protection Associa-
tion: thank you very much!

We wish you and your loved ones a merry and blessed 
Christmas and a happy and hopefully more peaceful 2026.

Stay healthy and optimistic!

Warmest regards

Dr Till WegmannDr Till Wegmann Dr Jochen Lehmann Dr Alexander Remplik
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NEW AT SOH

DR CLAIRE
VANDER STICHELEN

After getting to know SOH during her legal
clerkship at the Bochum Regional Court, Dr 
Claire Vander Stichelen joined SOH as an
attorney-at-law in February 2025. Her practice 
focuses on intellectual property and compe-
tition law.

She previously completed her law degree at Ruhr
University Bochum, where she worked as a 
research assistant and obtained her doctorate in 
constitutional law.

COLIN
SROKA

Colin Sroka has been working at SOH in the 
fi eld of public law since August 2024.

He studied in Düsseldorf and Ottawa, Canada,
and completed his legal clerkship at the Regional
Court of Duisburg, including training placements
with the legal advisor to the President of the 
Federal Republic of Germany and the Federal
Constitutional Court. In addition to his legal 
clerkship, he worked for several years as a re-
search assistant in a law fi rm specialising in 
administrative law. While working at SOH, he 
is pursuing a doctorate on the topic of „House 
rules under public law in the digital space“.
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DR THOMAS
SCHMEING

Dr Thomas Schmeing has been working at SOH
since April 2025 in the areas of corporate law 
and M&A as well as general commercial law.

After studying law with additional focus on eco-
nomics at the University of Bayreuth, where
he obtained his doctorate on a topic related 
to family business law, he completed his legal 
clerkship at the Higher Regional Court of Düs-
seldorf with placements at renowned law fi rms 
in Düsseldorf and Shanghai as well as at the 
German Embassy in Tokyo. Before joining SOH, 
Thomas Schmeing worked for several years for 
an international law fi rm in Düsseldorf.

SOH – DAS MAGAZIN DER KANZLEI

DR JURI 
REICH

Dr Juri Reich joined the employment law team
at SOH in March 2025.

He studied at the University of Osnabrück,
where he also obtained his doctorate. During 
this time, he worked as a research assistant at 
the Chair of Civil Law and Civil Procedure Law. 
He completed his legal clerkship at the Regional 
Court of Essen, supplemented by placements at 
an international law fi rm in Cologne and at the 
German representation at the OPCW, an inter-
national organisation in The Hague.
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75 YEARS OF SOH –
AN ANNIVERSARY YEAR 
FULL OF HIGHLIGHTS

FIT FOR THE ANNIVERSARY YEAR

In keeping with classic New Year‘s
resolutions, the year began with a special
gift for our team: the opening of the 
SOH fitness studio. Now, all SOH em-
ployees can work out between meetings, 
contract negotiations and court hearings. 
After all, daily work requires not only 
legal expertise, but often strong nerves 
as well – and, as we all know, those come 
from a healthy body.

 

The year 2025 was a very special year for us: SOH
celebrated its 75th anniversary! Three quarters of a
century of legal advice and an equally long commit-
ment to our clients – we wanted to celebrate this 
in style. And that‘s exactly what we did – with all 
the trimmings! We would like to invite you to take a 
brief look back at our eventful anniversary year.

SOH gym

Violinist of the Uwaga! Quartet
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OPEN DOORS FOR OUR BIRTHDAY

You invite friends to your birthday – or in our case, family and
friends. So on 14 March – our founding day – we opened our
doors to the families and friends of all SOH employees.

While some wandered curiously through our offices and took a 
look behind the scenes, others enjoyed themselves in a relaxed
atmosphere with waffles and sausages.

 

CELEBRATION AT THE FOLKWANG MUSEUM

22 May marked the official highlight of our anniversary year.
Together with our clients, we celebrated in the Hirschlandsaal 
of the Museum Folkwang. The lively exchange was accompa-
nied by music from the Uwaga! quartet. As keynote speaker, 
Laura Schröder (Managing Director Private Equity at KKR) 
not only gave us an insight into KKR‘s activities, but also en-
couraged us to think outside the box on the topic of
“Private equity meets the Wirtschaftswunder”.

We were particularly pleased to hear the appreciative speech 
given by Essen‘s Mayor Thomas Kufen.

Managing Director Laura Schröder – KKR

Violinist of the Uwaga! Quartet

Essen‘s Mayor Thomas Kufen
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A SUMMER PARTY LIKE NO OTHER

We brought our anniversary celebrations to a close on 30 
August. The annual summer party – already a highlight of the 
SOH year – took place this time at Bauer Kammesheidt in 
Essen-Schuir. Once again, the families of our SOH members 
were there. 

There was plenty on offer, and while the little ones (and some 
of the grown-ups) marvelled at the magic show and helped 
themselves to waffles and candy bars, the adults enjoyed a 
lively afternoon in perfect weather. The highlight of the eve-
ning was undoubtedly the spectacular fire show – a sparkling 
end to a wonderful day.

 

THANK YOU VERY MUCH!

75 years of SOH – that‘s 75 years of trust, commitment and 
partnership. We would like to thank our clients for their loyal-
ty and trust, some of which spans decades. Here‘s to the next
years and decades together!

 
PROMOTING YOUNG TALENT WITH HEART

Promoting young talent is particularly important to us. 
Because one thing is clear: excellent legal advice can only be 
provided with a first-class team of employees. The fact that 
SOH is so well positioned in this regard is thanks in no small 
part to the good work of the Robert Schuman Vocational 
College. Generations of SOH employees have successfully 
completed the academic part of their training there and are 
now an indispensable part of our team.

That is why we have been awarding the SOH Graduate Prize
since this year. With this prize, we honour the three best legal
assistants and attorneys‘ and notaries‘ clerks at the Robert
Schuman Vocational College. We awarded the prize for the 
first time, but certainly not for the last time, at the vocational 
college‘s graduation ceremony on 7 July.
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As we all know, the greatest joy is that which is shared
with others.

With this in mind, we celebrated our 75th anniversary as a law
fi rm this year. Starting with an open house, followed by a fes-
tive event at the Museum Folkwang and ending with a family 
and friends event, not only all SOH employees, but also their 
families and friends had the opportunity to get together and 
get to know each other even better.

It is particularly gratifying when one also considers people who
have to bear a heavy burden or who, as children, are not fort-
unate enough to live in an intact family, but are neglected or 
experience physical or emotional suff ering.

Through our employee Yvonne Müller, we learned about the
wonderful initiative of the Child Protection Association in 
Essen to build a new children‘s shelter for these children. The 
shelter will provide long-term accommodation for vulnerable 
children between the ages of 4 and 12. Unfortunately, the 
number of cases of child welfare risks has risen signifi cantly in 
recent years, meaning that only a few children can be off ered 
this chance for a new start in life.

This shows that fi nancial support for the construction of new
premises is urgently needed!

The management of the Child Protection Association, Mr 
Thomas Grotenhöfer and Ms Nina Schubert, presented the 
project to us and inspired us with their commitment and en-
thusiasm. So there was no question that we would support the 
project. We were particularly pleased that all SOH employees
made extremely generous donations to this worthy cause. In
addition, our clients made donations on an overwhelming scale,

enabling us to present the Child Protection Association a cheque 
for EUR 130,510.00 at the festive event in the Museum 
Folkwang. Subsequently, a further EUR 7,000 was received, 
meaning that the money can be used to furnish several rooms 
in the new children‘s shelter.

The generosity of all donors shows that SOH and its clients 
form a strong community, not only professionally but also on 
a human level. We would like to express our sincere thanks to 
everyone!

We hope that this will bring many children moments of joy, a
positive outlook and, above all, great happiness, and we wish 
the Child Protection Association in Essen continued success in 
its work!

P.S.: Active support for the project will continue to be needed 
in the future. The Child Protection Association welcomes fur-
ther donations and will, of course, issue donation receipts:

Recipient:
Deutscher Kinderschutzbund Ortsverband Essen e. V.

IBAN: DE70 3605 0105 0000 2907 00

Reference: „Kinderschutzhaus-SOH75 (fi rst name, surname 
and address of the donor)“

Anincentive for further donations may be that the Bethe
Foundation will double all individual donations up to EUR
3,000.00 received by 31 December 2025, up to a total 
amount of EUR 100,000.00!

GREAT JOY



Despite various political initiatives in the past, there is still an
insatiable demand for aff ordable housing, especially in me-
tropolitan areas. The “Act to Accelerate Housing Construction
and Secure Housing”, which was passed by the German Bun-
destag in October 2025, is now intended to remedy this situ-
ation. The aim is nothing less than to kick-start construction: 
the talk is of a “facilitator” for faster and easier redensifi cation.

Until now, new buildings, additions, extensions and conversions
for residential use often required the creation or amendment of
development plans – a process that often takes years. That is 
set to change. Instead, the legislative goal is to make projects 
eligible for approval within a few months. To this end, building 
authorities and local authorities will be given the opportunity to 
overcome planning law obstacles more easily and thus create 
new building permits in a comparatively unbureaucratic manner.

The core of the “Bau-Turbo” (construction turbo): generous
deviations from the Building Code (BauGB)
The new Section 246e of the BauGB, which is valid until 2030, 
is the core of the “Bau-Turbo” law. It is applicable where a new 
building is constructed for residential purposes or new living 
space is created in existing buildings through extension or 
change of use. In these cases, the building valid authorities are 
now allowed to deviate extensively from the planning law regu-
lations. This makes it possible to shed the restrictive constraints 
of the Building Code and opens up unprecedented fl exibility, 
both within built-up areas and in adjacent rural areas.

The “Bau-Turbo” gives the authorities a largely “free hand” in
this respect, subject to two conditions:
Firstly, the construction project must be compatible with public
concerns and neighbouring interests. This must be assessed in
light of the specifi c project design, but in any case opens up 
broad scope for creativity for builders.

Secondly, the respective municipality must agree to the appli-
cation of the “Bau-Turbo”. This means that their urban develop-
ment policy ideas are of central importance. The municipality 
can impose requirements on the construction project and make 
its approval dependent on their fulfi lment. These could include 
a social housing quota or accessibility requirements.

In addition to residential use, the “Bau-Turbo” also allows for 
the creation of complementary social, health or cultural facili-
ties (e.g. daycare centres, doctors‘ surgeries or theatres) as well 
as shops that serve the daily needs of residents.

New opportunities for mixed-use construction projects?
It remains to be seen to what extent the “construction turbo” 
will also become interesting for mixed residential and retail pro-
jects through the additional inclusion of “shops”. It will depend 
on what new scope this actually opens up in practice. In Par-
liament, the image of a “corner shop” or “late-night shop” was 
more prevalent. Nevertheless, builders have already succeeded 
in the past in getting authorities and courts to classify even 
large-scale food markets as “shops” under similar regulations. 
Here, the specifi cs of each individual case must be taken into 
account.

THE NEW “CONSTRUCTION TURBO”:
MORE FLEXIBILITY AND SPEED IN
HOUSING CONSTRUCTION?
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Greater flexibility for old development plans and in
inner-city areas
Another innovation concerns the additional possibilities for
exemption from development plans and for deviations from the
integration requirement in unplanned inner areas. These are to
remain in place beyond 2030.

While exemptions from development plans are normally limited 
by the so-called basic principles of planning, the legislator has 
already created a special provision for exemptions in areas 
with tight housing markets in 2021 through the Building Land 
Mobilisation Act. Until now, such areas had to be offi  cially de-
signated by ordinance. With the consent of the municipality, an 
exemption could then be granted in individual cases in favour of 
housing construction without being bound by the basic princip-
les of planning. The “Bau-Turbo” now makes it possible to grant 
such “exemptions for new housing” even outside offi  cially de-
signated areas with tight housing markets – and no longer only 
in individual cases, but also on a larger scale. This opens up new 
potential for builders, especially in areas where old development
plans stand in the way of redensifi cation.

In inner-city areas without a development plan, it usually de-
pends on whether construction projects fi t in with the character 
of the immediate surroundings. Until now, the law has already 
allowed deviations from this principle for additional living space 
through additions, extensions or other changes to existing 
residential buildings. The “Bau-Turbo” now extends this option 
to non-residential buildings as well. In particular, the legislator 
has in mind the addition of fl ats for food markets as a use case. 
Furthermore, with the consent of the municipality, a deviation 
from the integration requirement is now also permissible for the 
construction of new residential buildings.

BY:
COLIN 
SROKA

CONCLUSION

The “Act to Accelerate Housing
Construction and Secure Housing” has
the potential to live up to its name and
enable the unbureaucratic creation of
housing in the coming years. However, 
its success depends on whether building
authorities and local authorities are
prepared to make eff ective use of the
new opportunities. The key instruments 
of the “construction turbo” are at the
discretion of the authorities and are
largely dependent on the approval of the
municipalities. Whether the turbo will 
ignite remains to be seen in practice.
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More than 20 years ago, legislators added medical care centres (MVZ) to the 
Social Security Code (SGB V) as an additional outpatient service provider. As 
an institutionally oriented facility, the MVZ was initially foreign to the statutory 
health insurance service provider system, so that from the outset, a multitude of 
questions surrounded the MVZ and – partly due to statements made by consul-
tants – various myths arose. Even after more than 20 years, certain myths persist 
in daily consulting practice, which will be dispelled below.

1. MVZs can employ doctors without restrictions

When consultants ask about the reason for wanting to set 
up an MVZ, they are repeatedly told that MVZs can employ 
doctors without restriction. It is true that the limit of three 
full-time doctors or dentists per full licence for licensed 
doctors or dentists, as stipulated in the Federal Agreement 
(BMV), does not apply to MVZs. However, licensing restric-
tions under demand planning law apply to MVZs in the same 
way as they do to doctors. If a planning area is closed to new 
licences, an MVZ – just like a contract doctor practising in a 
single practice or group practice – cannot employ any more 
doctors. Since competitive situations regularly arise in closed 
planning areas and capital-rich investor-driven MVZs are 
almost exclusively operated in closed planning areas, the non-
application of the numerical restriction of the BMV generally 
has no effect.

MYTH 
  “MEDICAL 
	 CARE CENTRE”

2. MVZs have less administrative work, as doctor position can 
be filled after the end of an employment relationship without 
the involvement of the licensing committee

This recurring claim is simply false. The same rules apply to
individual practices, professional associations and MVZs for 
filling vacant doctor positions. Filling a vacant doctor position 
in a practice or MVZ always requires the issuance of a new
employment permit for the doctor to be employed. Just as 
an aside: when filling a vacant doctor’s position, it is always 
important to remember that any necessary branch practice 
licence and qualification-related billing authorisations must 
also be obtained for the new doctor to be employed.

14



SOH – THE LAW FIRM‘S MAGAZINE

15
3. MVZs have advantages over employing doctors from 
other specialities

The requirement for interdisciplinary facilities that existed 
when MVZs were introduced more than 20 years ago has 
since been dropped. However, MVZs can still employ doctors 
from diff erent specialist groups. The option of employing 
doctors from other disciplines is also available to individual 
practices and professional associations. However, employing 
doctors from other disciplines regularly leads to trade tax 
liability. For individual practices and professional associations, 
this may be a reason to refrain from employing doctors from 
other disciplines. For MVZs, on the other hand, this is gene-
rally irrelevant, as they are usually organised as limited liability 
companies (GmbH), which are already subject to trade tax 
due to their legal form.

4. MVZs have advantages when establishing
supra-local structures

The opposite is true! Supra-local structures can be created by
establishing branch practices, outsourced practices and supra-
local professional associations. The same regulations apply to
individual practices, professional associations and medical care
centres for the establishment of branch practices and out-
sourced practices. Contract doctors in professional associa-
tions also have the option of forming supra-local professional 
associations by relocating their contract doctor practices. Alt-
hough a MVZ can be a member of a supra-local professional
association, it cannot establish a supra-local MVZ on its own 
by relocating a licence or doctor‘s position to another loca-
tion. If an MVZ wishes to establish an additional location, it
must apply for a branch practice licence. The impression that
MVZs have advantages when establishing supra-local structu-
res is likely due to the fact that investor-owned MVZs in par-
ticular operate several MVZ locations nationwide. However,
these structures are not MVZs with multiple locations, but 
rather independent MVZs.

5. The introduction of MVZs has created unequal competitive 
situations to the detriment of registeredcontract doctors.

It is certainly true that the market for outpatient medical
treatment has changed signifi cantly with the introduction of
MVZs. With the introduction of MVZs, hospital operators and
investors have also entered the market for outpatient me-
dical treatment. In a number of specialist areas, particularly 

radiology, laboratory medicine, dialysis, ophthalmology and 
orthopaedics, this has led to profound changes in the structu-
re of service provision. In laboratory medicine and dialysis, for 
example, investor-owned medical centres now predominate. It 
is also true that investors investors have injected more capital 
into the system and that investor-backed MVZs can have 
advantages over traditional owner structures, particularly in 
capital-intensive specialist areas such as radiology. Neverthe-
less, registered contract doctors need not fear competition 
from MVZs. Both investor-backed and traditional hospital-
backed MVZs often struggle with high staff  turnover and 
defi cits in their management and leadership structures, as 
the commitment of practice owners regularly exceeds that of 
doctors employed in MVZs. Therefore, in most cases, when a 
neighbouring practice is sold, a registered doctor will welcome 
it if the practice is taken over by an MVZ rather than another 
doctor wishing to set up practice. If a doctor wishing to esta-
blish a practice takes over the neighbouring practice, espe-
cially if he has taken out a loan to fi nance the takeover, the 
commitment of the established doctor is likely to signifi cantly 
exceed that of doctors employed by the MVZ in most cases.

CONCLUSION

The organisational form of the MVZ off ers registered contract
doctors only one advantage over the models of individual 
practice or group practice: If a contract doctor in private 
practice wishes to employ more than three full-time doctors, 
this is only possible by establishing an MVZ, unless further 
employment permits are granted by the responsible licensing 
committee in exceptional cases. For registered doctors, esta-
blishing an MVZ therefore generally off ers no advantages.
Registered contract doctors also have no reason to fear com-
petition from MVZs.

BY:
DR STEFAN 
BÄUNE



AI has established itself as an indispensable tool in modern 
legal consulting. In order to provide our clients with the 
quality they have come to expect even more eff ectively, we 
rely on the use of AI-supported software. We would like to 
introduce you to the software solutions we currently use 
and show you how they have changed our daily work.

OUR APPROACH

SOH began exploring the structured use of AI at an early
stage. It all started with a workshop that gave us a better un-
derstanding of how large language models work and the areas 
of application for AI, as well as providing initial impetus for 
developing our own solutions. As a consultancy for medium-si-
zed businesses, the use of AI is not an end in itself or a marke-
ting ploy for us. Our focus in the use of AI is also on providing 
our clients with the best possible support and assistance with 
their concerns and legal problems. That is why we have not only 
driven forward our own developments in cooperation with an AI 
expert, but have also tested the AI solutions for law fi rms avai-
lable on the market at an early stage and on an ongoing basis.

It is important to us to train our lawyers in the use of artifi cial
intelligence at an early stage in order to take advantage of the
opportunities off ered by the technology as early adopters.
However, we must also be aware of the limitations and weak-
nesses of the technology in order to ensure its responsible use: 
we remain responsible for your advice. We only use AI in accor-
dance with the highest IT security standards. Using AI support 
we only process data with the consent of our clients.

We currently use three AI solutions: our self-developed SOH
contract template, our SOH Chat and Legora. These three 
solutions complement each other perfectly and off er us com-
prehensive support in our client work – from document analysis 
to contract drafting.

SOH CONTRACT TEMPLATE

The fi rst AI solution we use is the SOH
contract template, which was develo-
ped in collaboration with an external 
provider. It supports us in drafting 
standardised contracts and reduces 
the eff ort involved in less complex 
matters. Based on legally verifi ed 
templates and modular change 
packages developed by us, the 
SOH contract template creates 
tailor-made contracts for our 
clients at the touch of a button, 
e.g. in the fi eld of real estate law. 

SOH 4.0
WITH ARTIFICIAL
INTELLIGENCE FOR
MEDIUM-SIZED ENTERPRISES
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The fi nal – but nevertheless necessary – fi ne-tuning and the 
fi nal, comprehensive quality check is then carried out by us.

Our task is in addition to content control, to include the spe-
cifi c needs of the respective client that we know from our may 
years of collaboration.

The SOH contract template relieves us of otherwise time-
consuming routine work. We gain time to concentrate on the
important, legally complex issues and individual advice.

SOH CHAT

Our in-house version of an AI chatbot based on the large
language model developed by OpenAI enables us to use client 
data in a legally compliant manner within the framework of an 
intelligent chat, thanks to the completely isolated and secure IT 

environment. This solution has proven 
to be particularly valuable and helps 
us especially with everyd a y issues 
such as the formulation of contract 

clauses, error correction and the revision 
of contracts. Its fl exibility and adaptability 

make SOH Chat a versatile sparring partner 
in our everyday consulting work.

LEGORA

Legora is one of the market leaders in standard-
ised AI solutions for lawyers. It is a collabo-

rative AI platform that supports us in 
the area of M&A transactions 

in particular with various 
specialised 

features in the systematic evaluation of sometimes complex do-
cuments. Legora enables us to focus the legal review specifi cally 
on the important and risk-relevant aspects without ignoring 
minor aspects. We also use Legora successfully in the proces-
sing of extensive lawsuits and litigation. Here, we can effi  ciently 
scan and structure extensive documentation using intelligent 
table evaluation and automated analysis tools, thereby avoiding 
the need for time-consuming manual document searches. 

Finally, Legora has an integrated Word plug-in. This enables 
us to establish an additional, intelligent control instance for 
documents of all kinds, especially written submissions, contracts 
and other legal documents. This means that potential errors or 
inconsistencies can be quickly identifi ed and corrected. This 
upstream control instance reduces the amount of editing work 
that would otherwise be necessary and contributes to quality 
assurance.

AUSBLICK

Die Entwicklung im Bereich der Künstlichen Intelligenz schrei-
tet rasant voran, und wir schreiten mit ihr. Daher evaluieren wir 
weiterhin neue Lösungen. Auch investieren wir gezielt in die 
Weiterbildung unseres Teams, um das Potenzial neuer Techno-
logien für unsere Mandanten zu nutzen. Dadurch erkennen wir 
aber auch die Grenzen des KI-Einsatzes und wissen umso mehr, 
den Wert der (menschlichen) Intelligenz unserer Anwältinnen 
und Anwälte zu schätzen.

BY:
DR TIMO
HELLER

BY:
DR CASPAR 

LUIG
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CLIENT PROFILE

Creditreform is a digital service provider for 162,000 member
companies, including many of our clients, enabling businesses to
establish valuable and secure business relationships. Using high-
quality economic data, Creditreform assesses current business
risks, identifi es market potential and recovers outstanding debts.
“With SOH, we have a partner at our side who helps us make
and implement strategic decisions to make our organisation fi t 
for the future. From the outset, SOH‘s consulting services have
focused on practicality and communicability. This allows us to
remain focused on providing the best possible support to our
members,” says Bernd Bütow, CEO of Creditreform.

Founded 145 years ago in Mainz as
the “Creditreform Association for
Protection against Harmful Credit
Granting”, Creditreform is now the
market leader in the fi eld of business
information. It is active in 22 count-
ries and, with 3,800 employees, no 
longer just provides credit reports 
and debt collection services.

SOH advises Creditreform on corporate transactions and the
careful modernisation of corporate structures. As a long-
established law fi rm, we understand the requirements for the 
further development of a traditional company: only solutions that 
convince all stakeholders will make the company future-proof.

When we support Creditreform, we also support our other 
clients, most of whom are part of the protective community of 
Creditreform. We understand why: the data quality is unrivalled. 
By combining centralised services and local contacts, Credit-
reform can also ensure a competent, individual and personal 
service of the highest standard.

We are grateful to be part of this strong community. As a 
long-standing partner, we particularly appreciate Credit-
reform‘s reliability and innovative strength, which enables our 
clients and us to make informed business decisions and proac-
tively minimise risks.
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On 31 December 2025, a circle that has shaped our fi rm for 
half a century will come to a close: Dr Jochen Schmidt (“JS”) 
is stepping down as senior partner of our fi rm and will con-
tinue to support us as Of Counsel – free, independent, yet 
unshakeably committed to SOH in his heart and attitude!

JS joined our fi rm in March 1974, aged 27, while completing 
his doctorate in corporate law. He quickly developed his own
professional signature: initially in forensic battles – primarily 
corporate law disputes – and soon afterwards, for decades, 
as a trusted advisor and responsible partner for several of our 
most important clients. As a notary and architect of complex 
corporate law structures, he organized countless company 
successions, secured assets and paved the way for the future – 
a consultant par excellence.

At the same time, JS was managing partner for many years – 
a helmsman, even in rough seas, and guardian of our culture. 
He was always a role model for us: objective in his judgement, 
committed in his dealings. We also owe it to him that SOH 
today stands for both consistency and change.

He has thoughtfully and carefully prepared and shaped the
transition: his mandates have been handed over in an orderly
manner and the younger partnership has been strengthened. 
At the same time, JS remains available to us and his clients as 
Of Counsel when his experience and vision are required.

Over fi ve decades – that is more than just a number. It is trust
that has grown; responsibility that has been borne; and an
attitude that shapes a law fi rm. We thank JS for his excellence 
in his work, for his entrepreneurial judgement and for his 
loyalty to clients and colleagues – to SOH.

Dear JS, we thank you so much! We wish you happiness,
health and joy for the next chapter of your life.

AN ERA COMES
TO AN END –
JOCHEN SCHMIDT
BECOMES OF COUNSEL
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With the Pay Transparency Directive (EU) 2023/970, which
for smaller companies in particular. came into force on 6 June 
2023, the European Union has intensifi ed its eff orts to enfor-
ce the principle of “equal pay for equal work” in its member 
states. The German legislature is now obliged to implement 
the provisions of the Directive into national law by 7 June 
2026, which is expected to be done by amending the existing 
Pay Transparency Act.

The directive goes signifi cantly beyond the current legal 
situation. It facilitates the enforcement of information rights, 
expands reporting obligations and requires member states to 
establish eff ective sanction mechanisms to enforce regulatory 
requirements. Companies should therefore not wait for details 
of national implementation, but should begin the necessary
preparations at an early stage.

Rights to information without thresholds
Under current law, employees can only request information 
about the pay of comparable employees of the opposite sex 
– and only in companies with more than 200 employees. In 
addition, the entitlement does not apply if the comparati-

ve activity is performed by fewer than six employees of the 
opposite sex. There are currently no provisions to provide 
information on the remuneration of one‘s own sex.

This will change fundamentally: in future, employees will be 
able to request information about (1) their individual pay level, 
(2) the average pay levels of groups doing the same or equi-
valent work, and (3) the gender-specifi c breakdown of these 
groups. For the fi rst time, this will enable a direct comparison 
of pay within one‘s own gender.

The previous thresholds, such as minimum company size and a
comparison group of at least six people, are not refl ected in 
the directive. In future, the right to information will apply 
from the fi rst employee onwards, which will pose bureaucratic 
challenges for smaller companies in particular.

Employers‘ information obligations
It is already clear that employers will in future be obliged to 
inform their employees annually about their right to informa-
tion and the steps required to exercise it. In addition, employ-
ers with more than 50 employees must inform their workfor-
ce about the objective and gender-neutral criteria they use to 
determine pay, pay levels and pay development. The directive 
does not contain any specifi c requirements regarding the form 
and frequency of this information obligation. In this respect, it 
remains to be seen how the German legislature will shape the 
legislation.

Remuneration transparency in the application process
Unlike in the past, the regulations on pay transparency will in
future already apply in the application process: employers will 
be obliged to informapplicants of the starting salary or a salary 
range and, where applicable, relevant collective agreement 
provisions in order to enable transparent salary negotiations. 
This information may be provided either in the job advertise-

MORE THAN JUST SALARY
INFORMATION IN JOB
ADVERTISEMENTS:
THE EU REMUNERATION
TRANSPARENCY DIRECTIVE
AT A GLANCE
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ment or in some other form prior to the interview, for exam-
ple in the invitation. In addition, a ban on questions will be 
introduced: in future, applicants may not be asked about their
current salary or previous salary development either in forms
or in the interview.

New thresholds and intervals for reportingrequirements 
The expanded reporting requirements will also lead to additio-
nal internal work. Currently, only employers with more than 
500 employees are required to report on equal pay if they are
required to prepare a management report for accounting 
purposes. In future, all companies with at least 100 employees 
will be required to produce a regular report on equal pay. 
Among other things, this report must contain information on 
the (average) gender pay gap, broken down by basic pay and 
supplementary and variable components. For companies with 
100 to 249 employees, this reporting is required every three 
years, while companies with at least 250 employees must 
report annually. Companies with at least 150 employees must 
submit their fi rst report by 7 June 2027. If the report reveals 
an unjustifi ed gender pay gap of at least 5 per cent that is not 
corrected within six months, a joint pay assessment must be 
carried out with the employee representatives.

Consequences of non-compliance
The directive provides for employees to claim damages for 
fi nancial losses and compensation for non-material damage. In
cases of dispute, the burden of proof is reversed in favour 
of the employees: if employees can substantiate facts that 
indicate pay discrimination, it is up to the employer to prove 
that there has been no discrimination. Another new feature 
is that claims can also be enforced by means of representa-
tive actions or class actions. Secondly, the directive requires 
Member States to introduce eff ective sanctions for infrin-
gements. Possible measures could include fi nes or exclusion 
from public contracts in the event of repeated infringements. 
The specifi c form these requirements and sanctions will take 
in German legislation remains to be seen.

Preparing for the new requirements 
Given the complexity of the regulatory requirements and the 
scope of the necessary adjustments, companies would be well 
advised not to wait for national implementation, but to act 
early. This is because it is unlikely that there will be suffi  cient 
time to comprehensively implement the directive‘s requi-
rements in operational practice once the legislative process 
has been completed. Companies should therefore already be 
examining the extent to which they fall within the scope of 
the directive and what specifi c obligations they will face.

BY:
DR JURI
REICH

MORE THAN JUST SALARY
INFORMATION IN JOB
ADVERTISEMENTS:
THE EU REMUNERATION
TRANSPARENCY DIRECTIVE
AT A GLANCE

A recent ruling by the Federal Labour Court on 23 October 
2025 also shows that issues of pay transparency should no 
longer be postponed. In this ruling, the Federal Labour Court 
clarifi es that the assertion that an individual colleague of the 
opposite sex receives higher remuneration for the same or 
equivalent work could give rise to a presumption of gender-
based discrimination. If the employer is unable to refute this 
presumption, they are obliged to pay the higher remuneration 
of the comparable colleague – even if this is the salary of the 
top earner in the comparison group.

The explosive nature of this ruling is obvious. The directive‘s
extended rights to information will make it much easier for 
employees to access comparative data in future. The combi-
nation of easier access to information and a lower burden of
proof for the presumption of gender-based discrimination 
carries the risk of an upward salary spiral. Employers should 
therefore not only keep an eye on median values in future, but 
also take into account the direct comparison of remuneration 
between individual employees.
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Today, more than ever, family businesses
face unique challenges. Against the 
backdrop of a politically disruptive mar-
ket environment, they must face global 
competition while continuing to expand 
their business operations or completely 
reposition themselves. They often have to 
open up to external investors – without 
wanting to jeopardise their entrepreneurial 
independence and family character.

THE SOCIETAS EUROPAEA:
FLEXIBLE GOVERNANCE 
FOR GROWING
FAMILY BUSINESSES

In this environment, the European stock corporation Societas
Europaea (SE) off ers attractive options for meeting the expec-
tations of external investors for professional (capital market-
compatible) governance while preserving the family‘s infl uence
on the company. In addition to typical corporate law instru-
ments for structuring the shareholder base (e.g. delegation 
rights, multiple voting rights, transfer restrictions or other spe-
cial rights for holders of certain classes of shares), the possibili-
ties for fl exibly structuring the company‘s management system 
and co-determination statutes are particularly noteworthy.

1. COMPANY MANAGEMENT: TWO SYSTEMS
A WIDE RANGE OF OPTIONS 

As a structural feature, the SE allows a choice between two
fundamentally different systems of corporate governance: 

• The so-called dualistic system is closely based on the German
stock corporation with an executive board and supervisory
board and, like the classic stock corporation, off ers compara-
tively little scope for shaping the governance of the company.

• The so-called monistic system is more interesting for family 
businesses. This system provides for a board of directors as 
the governing body of the company, which determines the 
basic principles of the company‘s activities and monitors their 
implementation. The operational management and external re-
presentation of the company are in the hands of the managing 
directors, who are appointed by the board of directors and are 
subject to the instructions of the board of directors.

Special structuring options arise from the fact that managing
directors can also be members of the board of directors. This
allows the infl uence of certain individuals or committees – and
thus also the infl uence of the entrepreneurial family – to be
controlled in a targeted manner.

For SEs based on the so-called monistic system, this opens up a
wide range of possibilities for tailoring the governance of the
company to specifi c circumstances, as illustrated by the
following three models:

1.1. The CEO model: control through “sole authority”
If a family member wishes to play an active and prominent role 
in day-to-day business and manage the company largely inde-
pendently and on his own responsibility, a dominant role can be 
created by appointing this person as both chair of the board of 
directors and managing director.
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As managing director, the person is in charge of day-to-day 
business, while as chair of the board of directors, he also plays 
a decisive role in strategic corporate planning. The tasks of the 
board of directors should then be limited primarily to super-
visory functions, so that, similar to a supervisory board, it is 
regularly informed about the course of business and otherwise
only consulted on specifi c issues.

1.2. The chairman model: control from behind the scenes
If the entrepreneurial family would prefer to manage the com-
pany from behind the scenes or gradually withdraw from ope-
rational activities while remaining visible to the outside world, it 
makes sense to install a family member as a “strong” chairman 
of the board of directors. The actual operational management 
of the company is in the hands of managing directors who are 
not members of the family. Externally, the chairman of the 
board of directors can (continue to) be positioned as the central 
fi gure in the management team. 

The internal distribution of powers within the company can be 
managed fl exibly and invisibly to the outside world by granting 
the managing directors more or less freedom in their opera-
tions. 

1.3. External managing directors: professional management
under family control
If the entrepreneurial family wishes to withdraw from day-
to-day operations as far as possible, only external managing 
directors can be appointed to run the company. The board of 
directors is made up of knowledgeable experts or family share-
holders. 

In this case, the role of the board of directors is reduced to 
supervisory and control functions. This allows the entrepreneu-
rial family to continue to exert a noticeable infl uence on the 
basic principles of corporate management without having to 
deal with the details of day-to-day business.

2. FLEXIBILITY WITH REGARD TO
(ENTREPRENEURIAL) CO-DETERMINATION

The SE also allows for more fl exible arrangements for
entrepreneurial co-determination.

Corporate co-determination in an SE is not governed by 
national co-determination laws (in particular MitbestG and 
DrittelbG), but exclusively in accordance with the provisions 
of the Act on Employee Participation in a European Company 

(SEBG). According to this, the co-determination statute appli-
cable to the company must in principle be negotiated between 
the company management and a special negotiating body to be 
formed by the employees when the SE is established. The co-
determination statute formed in this way is henceforth decisive 
for the SE (so-called “freezing eff ect”). As a result, subsequent 
personnel growth has no infl uence on the co-determination 
statute, even if this means that the thresholds of the national 
co-determination laws are exceeded.

Another advantage of the SE is that the size of the co-deter-
mined body can be largely determined freely by the company. 
In practice, therefore, co-determined SEs often have smaller 
supervisory bodies than they would have under national co-de-
termination laws.

In the case of a monistic SE, however, it should be borne in 
mind that co-determination is located in the SE‘s management 
body. Depending on the strength of the administrative board 
and the structure of the SE‘s co-determination statute, this 
may mean more co-determination than “classic” co-determi-
nation. The future co-determination statute must therefore be 
taken into account when designing the governance structure.

3. CONCLUSION: TAILOR-MADE GOVERNANCE
FOR EVERY SITUATION

Whether maximum freedom of design in the CEO model,
strategic control in the chairman model or professional ma-
nagement under family supervision – the SE can be precisely 
tailored to the individual needs of each entrepreneurial family. 
The SE is a serious alternative legal form, especially for growing,
internationally oriented family businesses that want to raise 
capital without losing their identity.

BY:
DR THOMAS
SCHMEING
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• Ranking West: Tier 1
• M&A: Tier 4
• Corporate law: Tier 5
• Succession, assets, foundations: Tier 5 
• Healthcare (hospitals, medical care centres and pharmacies, 

pharmaceutical and medical care law): Tier 3

AWARDS AND
AWARDS

JUVE HANDBOOK OF COMMERCIAL LAW FIRMS

LEGAL 500 GERMANY

WIRTSCHAFTSWOCHE

BRAND EINS

Ranking Industry focus:
• Healthcare law – medical law: Top-tier law fi rm (Tier 1)
Ranking Practice area:
• Intellectual property – competition law: Law fi rm rankings (Tier 3)
• Health: Law Firm Rankings (Tier 4)

• Top law fi rm for environmental and construction planning law
• Top law fi rm for medical law
• Top lawyer Prof Dr Hans-Jörg Schulze (environmental and construction planning law)
• Top lawyers Dr Jonathan Ströttchen & Dr Stefan Bäune (medical law)

Best commercial law fi rms – healthcare, pharmaceuticals

HANDELSBLATT-RANKING

FOCUS BUSINESS

“Germany‘s best law fi rms 2025”: Award in the areas of
• Mergers and acquisitions
• Industrial property
• Antitrust and competition law
• Public commercial law

“Top Commercial Law Firm 2025” in the areas of
• Trademark law
• Healthcare & Pharmaceuticals
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HANDELSBLATT BEST LAWYERS RANKING 2025

HANDELSBLATT BEST LAWYERS RANKING 2025

6 awards as “Best Lawyers” in the fi elds of corporate law, M&A,
IP law, antitrust and competition law, public commercial law

2 awards as “Ones To Watch” in the areas of dispute resolution,
restructuring and insolvency law, IT and IP law, and corporate law

Dr Rainer Burghardt
(Corporate Law)

Dr Cay Fürsen
(Intellectual property law)

Dr Torben Götz
(Confl ict resolution)

Prof Dr Hans-Jörg Schulze
(Public commercial law)

Dr Christiane Wilkening
(Public Commercial Law)

Dr Notker Lützenrath
(Intellectual property, antitrust
and competition law)

Dr Marina Adams
(Corporate Law, Restructuring and Insolvency 
Law, Dispute Resolution)

Dr Roland Flasbarth
(Mergers and acquisitions)
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According to the Regulation on the common organisation of 
the markets in agricultural products, the term “milk” is re-
served for the product of normal udder secretion obtained by 
milking once or “several times”. Sounds delicious, doesn‘t it?

If it is not cow‘s milk, the “animal species of origin” must be
indicated. But a plant is not an animal. Nevertheless, in 2017, 
a decision by the European Court of Justice was needed to 
clarify that the additions “oat”, “soya”, “almond”, etc. do not 
change the ban. For good reason: “In the absence of such a 
restriction, these designations would no longer allow products 
with the special characteristics associated with the natural 
composition of natural milk to be clearly identifi ed. Due to 
the risk of confusion this would create, this would be contrary 
to consumer protection,” according to the ECJ.

OAT MILK,
TOFU SCHNITZEL
AND SOY CHEESE
VEGAN DIET MADE EASY?

“With oat milk, soy milk or cow‘s milk?” – this is often 
the fi rst question asked after ordering a cappuccino at 
your favourite café. Lawyers who are at least occasionally 
involved in food law are perplexed: oat milk, soy milk or 
even almond milk – none of these exist.
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Unfortunately, we also have to reject the vegan cheesecake
off ered in the café. This is because according to the Market
Organisation Regulation designations such as “butter”, 
“buttermilk”, “cheese”, “yoghurt” and “kefi r” are reserved for 
milk products, defi ned as products obtained exclusively from 
milk in the aforementioned sense. Therefore, they cannot be 
vegan. Lawyers working in food law are now pleased to see a 
more diff erentiated case law:
“Soy butter” is not allowed, but “cheese alternative” for a 
product made from cashew nuts is, because the distinction is 
supposedly suffi  ciently clear in this case.

As always in law, however: there are no rules without excep-
tions. The regulation allows the use of such terms for, among 
other things, “products whose nature is precisely known 
due to its traditional use.” To this end, the EU Commission 
has specifi cally adopted a list of designations that meet this 
requirement. According to this list, coconut milk will continue 
to be available and we will also be able to order peanut butter 
cookies. Soy milk, on the other hand, is unfortunately not 
traditional enough.

After all these sweet treats, we feel like something savoury. 
How about a few tofu sausages? But these leave a bland after-
taste. The sausage can be vegan, but milk and cheese cannot? 
Clearly an oversight in food law! While the term “meat” is 
reserved for all edible parts of certain animals and their blood, 
there are no rules for “sausage”, “schnitzel” and “burger”.

It seems that even the European Court of Justice can no lon-
ger be relied upon when it comes to consumer protection. In
October 2024, it ruled that a French regulation prohibiting 
the use of names for foods of animal origin such as “fi llet”, 
“steak” or “schnitzel” for foods containing vegetable proteins 
was not compatible with EU law, namely the provisions of 
the Food Information Regulation on food names. Consumers 
are regularly suffi  ciently protected from being misled by the 
indication of the replacement of a component or ingredient of 
such a food in close proximity to its designation.

“Soy schnitzel”, “vegetable burger” and “tofu sausage” are
therefore not a problem. Reading comprehension only ends 
with “oat milk” and “soy yoghurt”.

However, anyone calling for equal treatment and possibly 
even expecting liberalisation of the names reserved for milk 
products will be proven wrong by the European Parliament. 
The majority recently voted in favour of reserving “designati-
ons currently used for meat products and meat preparations”
exclusively for products that actually contain meat.

OAT MILK,
TOFU SCHNITZEL
AND SOY CHEESE
VEGAN DIET MADE EASY?

And meat – as we have already learned – is only the parts of 
animals that are suitable for consumption, not plants. The ban 
is intended to cover designations such as “steak”, “schnitzel”,
“sausage”, “meatballs” or “hamburgers”. As with milk, clari-
fying additions will not help vegan substitute products, and 
it remains to be seen whether the “schnitzel alternative” will 
catch on.

Contrary to scientifi c surveys and the ECJ, parliamentarians 
see a real risk of confusion. Don‘t consumers expect a piece 
of pork from a soy schnitzel? Furthermore, vegan alternatives 
do not off er the same nutritional values as animal products, 
which could mislead consumers. So it is reassuring that EU 
legislators are fi nally taking care of consumers and addressing 
important issues. This will also put an end to manufacturers of 
substitute products exploiting the hard-earned reputation of 
meat products.

However, the ban has not yet become law. In particular, the
Member States still have to agree to this, and they may well 
ask themselves who this additional bureaucracy is actually 
supposed to benefi t. Certainly the lawyers working in food 
law – they can look forward to examining new name proposals 
and further consultation requirements. Then they can aff ord a 
cinnamon roll with their cappuccino – but wait a minute, what 
does that have to contain?

BY:
DR ANDREAS 

STARCKE



28

Insolvency under the Insolvency Act (InsO) is a state enfor-
cement procedure for the benefit of all creditors, which in the 
case of insolvent companies is also the necessary consequence 
of limited shareholder liability. In many cases, the application 
to open insolvency proceedings leads to the appointment of 
a provisional insolvency administrator, who is responsible for 
taking stock of the situation. This is followed (if there are suf-
ficient assets) by the so-called opening of insolvency procee-
dings by court order: the company concerned is then legally 
“dissolved”, its assets are realised by the (final) insolvency 
administrator and the proceeds are distributed equally among 
the creditors. Preferential creditors can “separate their assets 
in advance” or are “satisfied separately”. During the procee-
dings, the previous managers remain in office and the previous 
shareholders remain shareholders. However, their legal status 
is effectively replaced by that of the insolvency administrator.

The problem is that the employees, customers and suppliers 
of the insolvent company would disappear as soon as busi-
ness operations ceased. Where there was (perhaps) goodwill 
before, only time value of the assets would remain. If you want 
to preserve the (added) value of the living company, you have 

to keep it alive. The insolvency money secures the net wages 
for the last three months before the proceedings are opened. 
This also sets the framework for the traditional asset deal in 
insolvency: a buyer must be found and a purchase agreement 
negotiated within (usually) three months. Then insolvency 
proceedings are opened and the company is sold out of the 
opened insolvency proceedings (“asset deal as distressed 
M&A”). Why is this? After the opening of insolvency procee-
dings, the buyer is not liable for operating taxes (Section 75 
AO) and only to a limited extent for the transfer of operati-
ons (Section 613a BGB). Nor does the buyer need to fear any 
challenges under the Contestation Act or the Insolvency Act.
 
One solution may be the insolvency plan procedure, which
provides for the possibility of a plan that deviates from the
standard procedure under the InsO. Among other things, this
opens up the possibility of including the company shares 
in the sale: this is because, in the context of an asset deal, 
neither contracts with third parties (customers, suppliers, 
landlords) nor approvals granted to the company can be trans-
ferred, but they can be transferred together with the legal 
mantle of the company (which, however, may also entail liabi-

The failure of a company is not a pleasant thing. But in the 
end of one person‘s life‘s work, another sees the magic of a 
new beginning. And isn‘t a purchase from insolvency a bargain 
anyway? But first things first:

INNOVATIVE 
OR RATHER 
TREACHEROUS? 
DISTRESSED M&A 
FROM INSOLVENCY IN
SELF-ADMINISTRATION
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lities). Technically, the buyer then makes a fi duciary payment to 
the insolvency administrator for the benefi t of the creditors, on 
condition that the insolvency proceedings are discontinued and 
the company shares are transferred to the buyer. 

With the (in practice widespread) self-administration under 
the InsO; “more personnel come on board”: if the prospects 
for restructuring are positive (including through sale, known 
as transferable restructuring), provisional self-administration 
can be ordered. 

The previous managers remain in offi  ce with full personal 
liability and continue to represent the insolvent company, 
deviating from the standard insolvency proceedings. They are 
supervised by a so-called (provisional) administrator and the 
so-called (provisional) creditors‘ committee. In addition, the 
manager is usually assisted by an attorney-at-law as a so-cal-
led general representative. But that‘s not all: an M&A consul-
tant is regularly added to the team to set up a bidding process 
in order to achieve the best possible terms.

This multitude of players creates a lack of transparency: 
initially, a bidder primarily deals with the M&A consultant. 
The bidder first submits a “non-binding offer” and then, 
after due diligence, a “binding offer”. The best offer is often 
not the highest, but the offer that promises the smoothest 
possible execution.

At the end, the “bid” is made, but this does not yet legally 
constitute the conclusion of a contract. Rather, the procee-
dings are first opened and only then is the purchase contract 
concluded and executed. Since the estate is represented 
by the managers when the self-administration proceedings 
are opened, it must not be forgotten that the administ-
rator responsible in this respect must declare a waiver of 
contestation and, if possible, the financiers represented in 
the creditors‘ committee must also waive their rights to the 
object of purchase.

However, the standard form of self-administration remains 
the asset deal because it allows for the exclusion of the 
assumption of liabilities, combined with a comprehensive 
exclusion of liability on the part of the seller. Corresponding 
risks must be compensated for in the purchase price. It should 
be noted critically that, under the time pressure of the pro-
ceedings, restructuring options under labour law often have 
to remain unused. In this respect, the dismissal of employees 
“according to the acquirer‘s concept” and so-called qualifi c 
tion companies, to which employees are outsourced, may be
considered, in each case prior to the completion of the tran 
fer of operations. This can have a decisive impact on the viabi-
lity of the target company after the acquisition. 

CONCLUSION

Due to the fast pace and lack of transparency of the process, 
a purchase from insolvency under self-administration is not 
a sure-fi re bargain, but rather risky and requires intensive 
consultation. However, industry experts who can assess the 
specifi cs of the target company from their own experience 
have the opportunity to conclude a favourable deal.

BY:
DR RAINER 

BURGHARDT
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Due to the complexity of this issue, some aspects of liability 
will be outlined below.

Liability of AI 
Even if AI generates incorrect or illegal content, it is not 
liable itself due to its lack of legal personality. A sensational 
example from California illustrates this: a fully autonomous 
robot taxi violated local traffic regulations, but the police 
was unable to issue a ticket because fines for traffic violati-
ons can only be imposed on humans.

But who would be liable if the robot taxi had caused an 
accident? Or if the chatbot in an online shop recommended 
nut chocolate to someone with allergies when asked about 
suitable foods?

Only two parties can be held liable to the injured party: the
manufacturer of the AI system who developed the technology 
or made it available on the market, or the user who uses the 
AI system for business purposes.

Liability of the manufacturer of AI systems
There are currently no specifi c liability regulations for manu-
facturers of AI systems. Therefore, the general provisions of 
civil law, in particular contract and tort law, continue to apply.

The contractual claims serve solely the buyer of the AI, 
who is not necessarily the injured party. In our chatbot 
case, for example, the operator of the online shop could 
assert warranty claims against the manufacturer of the AI 
system, but not the allergy sufferer.

Due to its diverse range of applications, AI has become an integral part of
economic life. From inventory management, data analysis and forecasting to
documentation, customer communication, autonomous driving and robotics –
the possibilities are virtually limitless and are developing at a rapid pace. But 
while technological progress is virtually unstoppable, a key question is increa-
singly coming to the fore at the interface between algorithms and human 
operation: who is liable to an injured party if the AI makes a mistake?

Due to its diverse range of applications, AI has become an integral part of
economic life. From inventory management, data analysis and forecasting to
documentation, customer communication, autonomous driving and robotics –
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But even such claims presuppose that the AI system has a 
defect, e.g. if the cause of an incorrect output lies in the AI 
system, for example because the AI was trained with incorrect
data or because no or only insuffi  cient security measures 
were put in place. When programming a chatbot, for example, 
there should be a technical option to prevent the AI from 
generating answers independently in sensitive areas.

Given the autonomous generation of content and the associa-
ted complexity of AI systems, proving that the AI system or 
AI model is defective will only be possible in rare exceptional 
cases in practice. The claims under tort law for damages to 
which the injured party is entitled are of much greater interest 
to them. These claims for damages are fault-based, which 
means that the damage caused by the faulty AI system must 
be based on an action by the manufacturer of the AI system 
and for which the manufacturer must be responsible. In this 
respect, too, the burden of proof lies with the injured party, 
which will regularly present them with challenges: After all, 
the mere fact that the chatbot recommends nut chocolate to 
someone with an allergy does not necessarily mean that the 
manufacturer of the AI system caused this response inten-
tionally or negligently or failed to provide safety measures for 
end users.

In practice, this means that the liability of the AI manufac-
turer will be the exception rather than the rule. European 
legislators have also become aware of this problem and have 
taken it as an opportunity to reform strict product liability. In 
future, AI models and systems will also be subject to product 
liability rules. The changes address these problems of proof 
in particular: in future, the defectiveness of a product will be 
presumed under certain conditions, for example if the ma-
nufacturer does not disclose relevant information, as will the 
causality between the defect and the damage incurred. It will 
then be up to the manufacturer to refute these presumptions.

Liability of the user of AI systems
As a rule, the person who uses the AI or adopts the AI-ge-
nerated content, for example by installing a chatbot on their 
website, is liable for the errors of the AI. Liability is also gene-
rally governed by the general rules of civil law. If AI is used in 
the context of a contract or the initiation of a contract – as 
in our chatbot case – contractual claims for damages may 
arise. In such cases, the fault of the user is generally presu-
med. However, the user of the AI system has the opportunity 
to exonerate themselves by proving that they were neither 
intentional nor negligent. Regardless of whether there is a 
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contractual obligation, the injured party may be entitled to 
claims under tort law for damages based on fault, e.g. if an AI-
generated photomontage violates a person‘s personal rights.

The decisive factor for liability is therefore whether the person 
using the AI has exercised the necessary care, for example by 
questioning the AI-generated content, checking it for errors 
or taking precautionary measures with regard to obvious 
sources of error. With regard to our nut chocolate example, a 
standard response could be stored that refers to the product 
packaging for detailed information when questions about 
allergies arise. If such a precautionary measure is not in place, 
the person who makes the chatbot available on their website is 
liable if an allergic reaction occurs.

However, simply stating that the content is AI-generated 
and therefore may be incorrect does not exclude liability. 
Furthermore, a general disclaimer for AI-generated con-
tent is not possible by means of Terms and Conditions. 

So the bottom line remains: even if AI generates the content,
humans remain responsible. 



32

Dr Jochen Schmidt
Prof Dr Franz-Josef Dahm
Dr Carl Otto Stucke
Dr Christiane Wilkening
Dr Till Wegmann
Dr Almut Gathmann M. A.
Prof Dr Regine Cramer
Dr Notker Lützenrath LL. M.
Dr Rainer Burghardt
Dr Ulf Rademacher
Dr Stefan Bäune
Dr Cay Fürsen
Dr Roland Flasbarth
Dr Britta Bultmann
Dr Alexander Remplik
Dr Caspar Luig
Dr Jochen Lehmann
Dr Torben Götz
Prof Dr Hans-Jörg Schulze LL. M.
Dr Florian Michallik
Dr Moritz Kraft LL. M.
Dr Christian Mehrens
Dr Philip Koch LL. M.
Dr Corinna Schmidt-Murra
Dr Alexander Herrfurth
Dr Timo Heller
Dr Andreas Starcke
Dr Julia Reiche
Dr Robert Albrecht
Dr Jonathan Ströttchen
Dr Maximilian Guntermann
Dr Marina Adams
Dr Marco Schneider
Dr Julia Hilger
Dr Kristina Grohs-Freytag
Dr Elisa Douven 
Dr Thomas Schmeing
Dr Thomas Vogtmeier LL. M.

Schmidt, von der Osten & Huber
Rechtsanwälte Steuerberater Partnerschaft mbB soh.de


